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How to do legal critique: a primer for research papers at Masters level 
 
Dr Ben Mathews, Leader of the Health Law Research Program 
 
 
Introduction: where does critique fit in with the Master of Laws degree? 
The Master of Laws by Coursework degree includes in its stated objectives that it will not 
only ‘deepen and broaden your legal learning’, but that during it you will be ‘developing your 
critical evaluation of the law and consideration and analysis of the attitudes and values 
underlying it’. 
 
As a central method of achieving these objectives, nearly all the units in the Masters degree 
require students to undertake an extensive research paper, usually of 6000-8000 words. 
These research papers are intended to provide the opportunities for students to demonstrate 
that they have, in the terms of the course objectives, developed their ability to critically 
evaluate the law, and to consider and analyse the attitudes and values underlying the law. 
 
This document is meant to serve as a primer to give some general guidance to students 
about how to conduct critical evaluations of the law, and of the attitudes and values 
underlying the law (that is, how to do legal critique). It is not meant to be an exhaustive 
coverage of all the ways in which critique can be done, but it should provide a framework 
upon which students can better understand what is required of a research paper at Masters 
level, and how to incorporate a critical evaluation of law within a research paper. The 
principles discussed in this primer apply across all legal contexts; they are transferable to 
research papers about legal topics from every area and every jurisdiction. 
 
Before proceeding further, it should be observed that in any research paper, just as in most 
scholarly legal journal articles (which are the academic equivalent of a Masters research 
paper), the entire paper will not be solely devoted to critical evaluation. It is not only 
acceptable, but preferable, for the research paper to begin by introducing and justifying the 
topic selected, and to spend some time explaining what the law is (that is, synthesising the 
law). 
 
What does ‘critique’ mean? 
This primer uses the term ‘critique’ to represent the concepts in the course objectives of 
critical evaluation of the law and of the attitudes and values underlying it. For our purposes, 
the term ‘critique’ is synonymous with the concepts in those objectives.  
 
The common non-technical meaning of ‘critique’ in its sense as a noun is ‘a detailed analysis 
and assessment’. Similarly, its definition in its sense as a verb ‘to critique’ means to 
‘evaluate in a detailed and analytical way’ (Concise Oxford Dictionary, 10th edition, Ed J 
Pearsall, Oxford University Press, 1999). These words have their origin in the Greek root 
kritike tekhne, meaning ‘critical art’. 
 
While there are numerous different types of critique, the feature common to all is that they 
move beyond simple description of the law. So, well-known legal publications such as loose-
leaf services, encyclopedias, digests, and even many books, while being of great value, do 
not satisfy the definition of critique because they simply describe what the law is. The two 
key things to remember, therefore, are that first, pure description (synthesis) of what the law 
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is will never constitute ‘critique’; and second, critique conducts an analysis or critical 
evaluation of the law, thus doing more than simply stating what the law is. 
 
What types of critique are there? 
There are many different types of critique, which is part of what makes writing a research 
paper so exciting. You have considerable freedom in choosing and conceptualising the type 
of critique you do; critique is both an intellectual and a creative exercise. To gain an 
understanding of the nature of your critique, and of how it fits in with the legal content that 
forms the foundation of your paper, you might first imagine the legal context (that is, the law 
about the topic you are researching) as an artwork (whether it be a painting, a sculpture, or 
a tapestry (this is a good analogy because all laws are creations or designs, just as all 
pieces of art are created by the artist). Then, imagine your critique as a method of 
interpreting or evaluating certain qualities of that piece of art, or as a method of interpreting 
or evaluating the nature of the piece of art as a whole. 
 
This might sound a bit daunting, partly because it is quite different to most of the types of 
work you do in undergraduate studies. But, remember that while this is a piece of work at 
Masters level, and should therefore be at a level of skill above undergraduate work, it is not 
required to be conducted at a level higher than Masters level – it is not a PhD, for example. 
As well, many if not most of the skills required to perform critique will have been developed 
to some extent in your undergraduate degree.  
 
It might be helpful to consider splitting the various types of critique into two branches: purely 
legal critique; and extra-legal critique. The choice of topic will be important in determining 
whether your chosen method of critique will be suitable. If you are choosing a purely legal 
critique, for example, the subject matter chosen must present sufficiently complex, important 
and/or unresolved issues so that your critique will have something of value to contribute; an 
area of law that is quite uncontroversial, uncontentious and settled may be less well-suited 
to a purely legal critique. With an extra-legal critique, it is probably easier for your paper to 
apply extra-legal analytical methods to even apparently mundane legal contexts and still 
demonstrate sophisticated analytical skill; and when those tools are applied to more 
problematic legal contexts, they are even more able to produce interesting, relevant and 
original results. 
 
Purely legal critique 
While the concepts in the course objectives define critique as involving ‘critical evaluation of 
the law and consideration and analysis of the attitudes and values underlying it’ (my 
emphasis), most coordinators of Masters units would agree that a critique at Masters level 
will be satisfied by what we refer to here as ‘purely legal critique’. That is, critique of the law 
can be conducted without venturing beyond conventional types of legal analysis which 
remain within the boundaries of legal techniques, and do not involve methods of critical 
extra-legal analysis which might involve, for example, the use as analytical tools of 
philosophical theories, economics, and evidence from other disciplines such as psychology 
and psychiatry.  
 
So, a purely legal critique can involve the following types of evaluations: 
• Comparison/contrast of legislative principles within or across different States, 
indicating differences and issues/problems 
• Comparison/contrast of case law principles/outcomes within or across different 
States, indicating differences and issues/problems 
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• Comparative international legal analysis, indicating differences and issues/problems 
• Use of international law as a measure against which to evaluate domestic law 
• New legal analysis of an unexplored issue/phenomenon (ie exploring how existing 
legal principles may apply to a new situation: eg how might principles of negligence 
apply to the situation where a baby is born affected by maternal prenatal drug use?) 
 
For some very complex legal topics, purely legal critique could be even narrower in scope 
but conducted at an extremely detailed level. For example, the domain of statutory 
interpretation raises a number of different types of endeavour that might suit a chosen 
legal topic. For complex legal contexts, an entire research paper could first set out the 
legal content (legislation and/or key case law), and then have the critique focus on matters 
such as:  
• the interpretation of legal terms (whether in legislation or case law) – this might 
involve labyrinths of definitions from legislative provisions, interpretation provisions, 
Dictionaries/Schedules, Acts Interpretation legislation, case law, and extrinsic 
materials 
• sound approaches to interpreting a particular type of legislation (for example, if it is 
remedial, penal or fiscal legislation, this has consequences for how courts are 
meant to apply that legislation) 
• how to resolve other interpretative issues such as conflict between general and 
specific provisions; conflict between later provisions vs earlier provisions 
• how to apply questions involving legal assumptions (eg legislation presumed not to 
violate rules of international law, breach equality of religion, or to operate 
retrospectively). 
 
There are other methods of purely legal critique too, such as those focusing on methods of 
judicial reasoning. Critiques of the types mentioned above would therefore have as their 
goals the accurate explanation of a current legal context, the identification of problems or 
issues in that context. In some cases, they will also involve an evaluation of the law using as 
an analytical tool such as preferred methods of legal interpretation; in other cases, it might 
be sufficient to have the analysis reveal important issues (whether legal, social, economic, 
etc) that are presented by the legal problems you have indicated, and which need to be 
resolved or explored further. 
 
By now you can probably begin to see that, depending on the topic chosen, there will be 
numerous ways to conduct a critical evaluation of it, even at a purely legal level. What is 
crucial is that you choose (i) a suitable topic; and (ii) a suitable method of critical evaluation 
for that topic. It is vital that the method of analysis suits the legal context or problem. While 
your unit coordinator should assist you to some extent with these choices, part of your 
performance we are assessing is your skill in conceptualising your research topic: both its 
legal content, and the soundness of your selected method of analysis. Of course, your 
actual performance of synthesising the legal subject matter, and of conducting the critical 
evaluation, is the core of what you are assessed upon. 
 
Extra-legal critique 
The concepts in the course objective cited at the start of this primer refer to your 
development of skill in ‘critical evaluation of the law and consideration and analysis of the 
attitudes and values underlying it’. The method of critique we are here referring to as ‘extra-
legal’ is particularly well-suited to analysis of the attitudes and values underlying law aspect 
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of that definition. However, ‘extra-legal’ critique is equally well-suited to somewhat simpler 
‘critical evaluation of the law’. 
 
Regarding the analysis of attitudes and values underlying law aspect, we can begin to 
appreciate the nature of critique at this level by referring to a definition from the French 
philosopher Michel Foucault. The definition is not one I entirely agree with in our context, but 
it does point to several of the features of extra-legal critique (comments in parentheses are 
mine): 
‘A critique is not a matter of saying that things are not right as 
they are [although this may be the result] .  It is a matter of 
pointing out on what kinds of assumptions, what kinds of 
familiar, unchallenged, unconsidered modes of thought the 
practices that we accept rest …Criticism is a matter of flushing 
out that thought [ok] and trying to change it [not necessarily]: to 
show that things are not as self-evident as one believed, to see 
that what is accepted as self-evident will no longer be accepted 
as such.’ Michel Foucault 
 
So, from this definition we can see the following key feature of an extra-legal critique: 
concerning the law about a topic, this type of critique seeks to identify the assumptions, 
values and modes of thought motivating or underpinning that law. Part of the exercise of 
extra-legal critique, therefore, is about identifying the preferences or values that motivate a 
particular law, and which are promoted by that law. A logical corollary of this is that such a 
diagnosis will also disclose which preferences or values are not preferred by that law. 
 
Extra-legal critique is made possible (and, for some, necessary) by the fact that laws are 
motivated by values and preferences; they are not simply abstract, neutral forces. This 
itself is neither a good nor a bad thing; it simply is the fact of the matter. Laws are 
constructed by values and preferences and do not have automatic legitimacy.  Laws (and 
therefore the society governed by those laws) are constructed – they are designs that are 
chosen and preferred over others. A clear demonstration of this is that the law about a 
topic within one jurisdiction changes over time. Another is that the law about a topic can be 
quite different across different jurisdictions, even within the same country, let alone across 
nations. One potential bad consequence of this feature of laws is that they can produce 
injustice, causing suffering, or can simply create inefficiency in economic or practical 
senses. On the other hand, a good consequence of this is that laws can be designed, and 
redesigned, to make circumstances more justifiable, to reduce suffering and make life 
better (whether economically, practically, or in other ways). 
 
The fundamental attitude present in an extra-legal critique is one of openness and 
questioning. The approach typically begins by asking ‘Why is this particular law like this?’  
(which means asking: what values motivate this law?). Often, this first question is followed 
by a second question of ‘What are the consequences of the law being like this?’ (this can 
be explored from numerous theoretical perspectives or practical perspectives). 
 
Some simple examples are:  
• Why do I get 4 weeks’ annual leave and not 5, 6 or 2? (and what are the 
consequences of this, from x, y, z points of view)?   
• Why is a parking fine so disproportionate to the offence?  (and what are the 
consequences of this, from x, y, z points of view)?   
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• Why is the top income tax rate what it is? (and what are the consequences of this, 
from x, y, z points of view)?   
Some more complex examples are:  
• How should industrial law balance the need for economic growth with individual 
workers’ rights?  
• How should environmental and other laws respond to the problem of climate 
change? 
• Should laws allow embryonic stem cell research? 
 
So, an extra-legal critique is characterised by the evaluation of a legal context (either in 
theory, its practical outcomes, or both), from the perspective of a selected theoretical 
perspective. It is important to be aware that, unlike Foucault’s implication that we should 
try to change the status quo, critique does not have to produce a negative result, or a 
denunciation of a legal context. Evaluation of a legal context through a selected 
perspective might result in a conclusion that the current state of the law, in theory or 
practice or both, is sound. But, equally, your critique might indicate or prove that there are 
theoretical or practical problems produced by a current legal principle or context. Your 
critique should illuminate how a particular law (and ensuing practice in the real world) is 
motivated by favoured assumptions and preferences, and should draw out implications for 
theory, law and practice from that. 
 
Before summarising how extra-legal critique is done, we can note that there are numerous 
extra-legal evaluative tools that might be adopted to suit the legal problem you want to 
explore. An extra-legal critique might well use as its analytical tool a relevant philosophical 
theory. Often, in legal critique, a relevant philosophical theory might be an aspect of 
liberalism, for example, with its focus on justice, rights, and freedoms. A relevant theory may 
also be informed by selected principles from the notion of the rule of law. It might also be a 
concern that law within a nation about a topic be consistent and fair, which relates to notions 
of equality and social justice. There are other particular adaptations of liberal theory too, 
including feminist theories, children’s rights theories, and the rights of indigenous peoples. 
 
There are other analytical perspectives you could use, apart from philosophical theories. 
Evaluation of the law could be undertaken by using economic theories. An increasingly 
popular method is to use evidence from another discipline, such as medicine (eg psychology 
and psychiatry) to critically evaluate a legal principle or context. For example, evidence 
about psychological injury has been used to critically evaluate personal injury laws, and 
evidence about human brain development has been used to critically evaluate laws about 
children’s criminal responsibility. 
 
How extra-legal critique is done: a summary 
If you choose to do an extra-legal critique, your first task is to select a suitable legal context 
for such an endeavour. This will take time, thought and research and reading. Your second 
task will be to think about and choose an appropriate method of extra-legal critique. Whether 
this is some philosophical perspective, or evidence from another discipline, or some other 
method of extra-legal critique, this will also take some time, thought and research and 
reading. You should consult with your unit coordinator about the soundness of your choices. 
 
In your written research paper, you will spend some time explaining the legal subject matter 
(this is your simple legal synthesis). You will also explain how you are going to analyse the 
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legal context or issue(s), and justify why that method of analysis is a relevant one. Some 
time explaining the critical method is required, whether you are explaining the key concepts 
from a philosophical theory, or explaining the relevant evidence from another discipline, fro 
example. Then, you will spend some time analysing the law through the lens of the critical 
method you have adopted. It is important to apply the philosophy or other evidence you are 
using, and not just to leave it in the abstract. 
 
Your extra-legal critique is therefore a diagnosis of the character of a law (its values and 
preferences) and its outcomes (whether in theory, or practice, or both), when viewed from 
a particular perspective. It might conclude that the particular law does a good job of 
promoting the values preferred by your chosen perspective, and that these values are 
sound. However, your critique might indicate that there are theoretical or practical 
difficulties with the current law, when evaluated using your selected analytical tool. So, you 
might show how the law (both in theory and in practice), when examined from the 
perspective you have chosen, is put in a different light, or shown to depend on 
assumptions that in principle (or in the practical outcomes produced - or both) are 
unsound, inefficient, or unjustifiably biased against/towards certain values or people. You 
might also find a mixture of positive and negative results. 
